Abstract: Recent statistical data confirms that domestic violence is a structural problem of exceptional gravity. We analyze the frequent legislative changes in Brazil since 2000 as a result of social pressure for protection of abused women. Only the Law 11.340 of 2006 was well received by lawyers, judges and the public opinion. We present the innovations and peculiarities of this statute and the allegations on unconstitutionality. We discuss cases of judicial review of this law and reject the arguments of unconstitutionality. That notwithstanding, we argue that penalization decisions is the wrong way from a criminological point of view because they do not take into consideration the desires and needs of the victims.
Introduction
Violence by family members and current or former companions is a structural problem and one of exceptional gravity in Brazil. The victims are mostly women. Some statistics:
-Sociological institute research found that between 1980 and 2010, 92,000 women in Brazil were murdered. While 14% of men are murdered in the home environment, the percentage for women rises to 42%. This lets us assume that most women were murdered by relatives.
Brazil is in seventh place among 84 countries in homicides for women (4.4 per 100,000).
Among the 51,000 hospital visits by female victims of physical violence in 2011, the perpetrators were parents of the victim in 22% of cases, and in the case of (current or former) partners, the figure was 15%. For victims between the ages of 30 and 49 years, the figure for aggression by (current or former) partners exceeds 30%.
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-The state agency that serves battered women in recent years registered that 60% of the victims are abused daily at home and in 70% of cases, the perpetrator is the victim's companion.
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-The national statistics institute IBGE found that in 2009, women were victims of violence at home in 43% of cases versus 12% for men. The attacker was the current or former partner in 26% of cases for women and 2% for men. 6 In regards to reactions in Brazil, a political framework informs the initiatives of feminist groups, from the 1970s, which campaigned to fight against impunity for "crimes of passion", where the victim was a woman. 7 Acting on specific cases, the campaigns had a dual purpose. First, to impose a change of perspective, explaining that the so-called "murder of passion" was not due to the love of a man for a woman, according to the patriarchal view of society adopted by the criminal justice system. 8 The feminist campaigns adopted impactful strategies such as the slogan "who loves does NOT kill", in contrast to the patriarchal discourse.
The second goal was to demand equality in the application of criminal law, leading to the conviction of men who had killed their companions. The organizations made themselves present at trials and held demonstrations denouncing acquittals or a defendant's release pending trial. 
Treatment of domestic violence in Brazilian legislation

The flaws of Law 9.099 (1995)
Federal Law 9.099 of 1995 instituted differential treatment for less serious offenses, considering those with imprisonment of not more than two years. The statute aimed to provide better and faster responses to social conflicts involving crimes, avoiding the penalty of imprisonment for minor offenses.
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Among the swifter procedures were highlighted:
-the possibility of reconciliation between victim and aggressor (plea bargain -transação penal -arts. 2 and 76);
-the conditional suspension of lawsuits (art. 89).
Finally, the law imposed the creation of specialized small claims courts (Juizados especiais criminais), in which the judge should act primarily as a conciliator.
Most cases of domestic violence attended by the Women's Police Stations refers to crimes of "minor bodily injury" (lesão corporal leve) and "threats" (ameaça), both punishable 8 BLAY, 2003, p. 93, 96 . For an analysis of the arguments employed in cases of feminicide, cf. CORRÊA, 1983; ARDAILLON; DEBERT, 1987 . 9 IZUMINO, 1998 , p. 33-34. 10 IZUMINO, 1998 BLAY, 2003, p. 91-92; PISCITELLI, 2006; GREGORI, 1993; SOARES, 1999; SANTOS, 2010, p. 153-159. 11 For an analysis of law 9.099: WUNDERLICH; CARVALHO, 2005; PRADO, 2005; AMORIN, 2002; GRINOVER, 2005; KARAM, 2004; DOTTI, 2003. with sentences of up to two years, which led to the application of Law 9.099 for cases of domestic violence.
Studies show that in cases of domestic violence in Brazil occures often an interruption in the lawsuit in the preliminary phase, after the registration of the term at the police station and before heard by a judge. 12 But even in cases that get to a judge, Law 9.099 would allow for a plea bargain (transação penal).
The lack of preparation of law enforcement officials with regards to "small claims"
was felt in the problematic area of gender. We are not aware of methodologically controlled research on the topic, but it is known that the solutions given by the judges were trite. It was common for the small claims judge to resolve conflict by forcing the victim to accept the payment of small fee and to also give outlandish solutions such as inviting the victim to dinner or instituting mandatory delivery of flowers. There were even cases in which the judge forced the defendant to buy materials needed for the functioning of the court. 13 Through study of some decisions it can be stated that the solution offered by the system was the "re- For the purposes of this Law, violence shall be understood as violence against women by any action or conduct, based on gender, which causes death, injury or physical, sexual or psychological suffering or damage to women, in both public and private spaces.
The 2nd § of Art. 1 specifies that violence against women includes physical, sexual and psychological violence occurring within the family or domestic unit or within any other interpersonal relationship, in which the offender lives or has lived with the woman, including, among others acts, rape (estupro), "violation" (at that time, there existed no criminal law punishing the "violation" in Brazil), maltreatment (maus-tratos) and sexual abuse (abuso sexual). The Law mentions the international treaties and conventions ratified by Brazil in terms of punishment and eradication of violence against women and provides that they should be observed for the purpose of defining violence against women.
The law adopts a broad concept of violence against women due to gender. 
The errors of Law 10.886 (2004)
The situation Thirdly, the increased penalty provided by art. 129 §9 is less significant. The penalty imposed by the caput of art. 129 for minor bodily injury is imprisonment from 3 to 12 months and the §9 determines a sentence from 6 to 12 months. This allows for sustain that the goal of the framers was to give a message of disapproval for violence between people who live or lived together, even on a symbolic level.
Finally, the absence of extra-penal measures indicates that the legislator is reiterating its confidence in penal repression, known to be of little help in cases of domestic violence.
The small progresses of Law 11.340 (2006)
In 2006, Federal Law 11.340 was approved, known as the "Maria da Penha" Law, 20 which has as its political framework a serious case of domestic violence. Ms. Maria da Penha
Fernandes suffered repeated assaults and attempted murders by her husband and she became paraplegic. 21 The case was examined by the Inter-American Commission on Human Rights which forced Brazil to take remedial measures and legislative reform.
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This is the first Brazilian law that provides a special legal treatment to domestic violence. 23 We can distinguish two parts. In his penal area, the law significantly changes the treatment for domestic violence against women, especially those whose maximum sentence is less than two years, as is the case with minor bodily injury and threats, crimes hitherto submitted to the small claim courts (chapter 2.1).
The more extensive and, in our opinion important part of Law 11.340 has a no-penal character. The statute mentions various forms of no-penal social control, outlining mechanisms for prevention and reparation of domestic violence (arts. 8-10): participation of non-governmental organizations, conducting research and statistical studies; prevention campaigns; training of public officials on issues of gender, race and ethnicity; implementation of educational programs in school curricula. The Law encourages also the creation of centers of multidisciplinary and comprehensive care for women (art. 35). Finally, he determines (art.
45) the offender's presence in rehabilitation and gender reeducation programs.
Among the 46 provisions of the "Maria da Penha" statute, only 4 are of penal character.
Even so, the law does not abandon the punitive model, establishing a prison sentence as a response to gender conflict raised by domestic violence. 24 The Law increases the maximum penalty applied (from 1 to 3 years), but at the same time decreases the minimum (from 6 to 3 months). 25 In parallel, it imposes strict conditions for the woman who waives the complaint. The victim may only renounce in "a hearing specially designated for such purpose, prior to receipt of the complaint by the judge; the hearing of the public prosecutor is obligatory" (art. 16). We will return to the topic by analyzing the judicial interpretation of this provision (Chapter 3.3). We will present these criticisms. 
Validity of the previous legislation on domestic violence?
Given the social inadequacy of responses given by the small claims Courts (Juizados Especiais Criminais) to domestic violence conflicts, art. 41 of Law 11.340 prohibited plea bargain (transação penal) under Law 9.099 in disputes involving domestic violence.
Applying fines as the only penalty for cases of domestic violence was also prohibited (art. 17
of Law 11.340).
Lawyers criticized the non-application of the despenalizing Law 9.099 in cases of domestic violence. The main argument was that alternative sanctions sought better social solutions and the problem was deficiencies of implementation, in particular the fact that the social and psychological aspects of gender problem was ignored by judges, leading them to opt for inappropriate solutions to conflict (trite penalties, forced agreements). Neither is convincing the argument that the Federal Constitution in its art. 98, I
established competence of the small claim courts (with decriminalized measures) for "minor offenses". "Minor offenses" is a concept of low normative density, leaving to the legislator its implementation, as occurs with other similar concepts in Brazilian penal law (for instance, "grave", "heinous", "imprescriptible" crimes). The fact that the legislator, following the international trend, had considered the problem of domestic violence to be grave lies in its discretionary powers and has strong social and political justifications.
In Summary. The fact that the "Maria da Penha" Law provides for more severe treatment for the abuser is a questionable criminal policy option. But this does not affect its constitutionality.
Violation of the principle of equality?
Some courts cited the unconstitutionality of Law 11.340, invoking the principle of equality. requires not using the criterion of gender when it is not relevant, generating discriminatory treatment based on the Federal Constitution (art. 5, I).
-Law 11.340 does not violate the general principle of equality (art. 5 caput of the Federal Constitution), treating differently persons accused or convicted of crimes of bodily injury.
The legislator considered that domestic violence with injury is far more reprehensible than the physical assault of a stranger. This consideration has broad sociological and factual basis. It is justified by the systematization of domestic violence and its serious consequences for the social and emotional development of women. The treatment of a specific problem can lead the legislature to ponder the need to create special mechanisms to ensure the interests of the weaker party. Equality requires treating equals equally, but the situation of those who attack their companion is not equal to the situation in which, for example, after a disagreement at a party, someone happens to attack an unknown person.
-The same response should be given to the non-tutelage for males through Law 11.340. The legislator took measures to curb the widespread practice of assaulting systematically the fundamental rights of women, within their power of determining public policy. Being obvious that this deals with a specific problem of women as a socially vulnerable group facing male violence, the legislation is justified.
-The argument of disproportionality of penalties is not convincing. Compared to other crimes against bodily integrity, those related to domestic violence show no great discrepancy in penalties according to the Brazilian Penal Code. Serious bodily harm (art.
For a detailed analysis, cf. MALOSSO, 2007, p. 146-152; MACHADO et al., 2012, p. 64-72. 129, § 2) is punishable by imprisonment of up to 8 years and the penalty increases in cases of domestic violence up to 10 years and 8 months. It is thought that simple murder is punishable with imprisonment up to 20 years (art. 121) and the "danger of contagion of venereal disease" (art. 131) is punishable with up to 4 years.
Nature of the criminal action (ação penal) for crimes of bodily harm
As we said, Law 11.340 provides that a woman may only waive her complaint under special conditions that are not anticipated in crimes of similar gravity. In case of domestic violence the waiver must be made "in a hearing specially designated for such purpose, prior to receipt of the complaint by the judge; the hearing of the public prosecutor is obligatory" (art. We can, in an inverse manner, consider that it is the right of the woman to decide the best form of resolving conflict that affects her life, without compulsory intervention of the State, in clear patriarchal posture.
Both theses are not legally convincing. There is no constitutional rule that prevents the penal criminal action from being conditioned on the victim's behalf. By making this choice, the legislator has exercised discretionary power. The contrary position can only be sustained 30 Cf. the decisions cited in MACHADO et al., 2012, p. 66-71; cf . also the Complaint before the Supreme Court in the "Declarative action of constitutionality" (Ação declaratória de constitucionalidade) n. 19 (http://www.sbdp.org.br/arquivos/material/377_PI%20ADC19.pdf, p. 4-12). 31 <http://tjdf19.tjdft.jus.br/cgibin/tjcgi1?NXTPGM=jrhtm03&ORIGEM=INTER&PGATU=281472&l=&ID=2197362697&OPT=&DOCNU M=> with consequentialist arguments (impunity, high number women giving up) that are not convincing, because nothing indicates that the Federal Constitution desired to protect a woman against her will, nor is there evidence that a conviction improves the conditions of the women's lives.
Limits of judicial review in Brazil and the response of the Federal Supreme Court
It would be possible to conduct a thorough judicial review and question the appropriateness and necessity of criminal penalties, in particular using statistical data and interviews with those involved, victims, offenders and law enforcement officers. Such an examination would discover many instances of disproportionality between the severity of crimes and the penalties, as well a trend in recent years to increase the sanctions for various offenses, especially when involving violence.
This raised the curious concern of the courts with the disproportionality of the Domestic Violence Act, but not with dozens of other devices and "efficientist"-emergency laws. The option to challenge a law that seeks to protect women's interests and not the dozens of others that do not relate to women concerns seems to be associated with the patriarchal attitudes in Brazilian judiciary, whose decisions discriminating women. -The inclusion (or not) of domestic violence crimes in the category of "minor offenses".
In these cases, from the time the legislator has made a decision, there is no room for judicial review.
To put an end to the jurisprudential divergences, the President of the Republic has The first conclusion of this paper concerns the frequent legislative changes in Brazil since 2000 on the subject of domestic violence. Social pressure for protection of abused women was echoed in Congress, but the suggested solutions had no effect, fueling criticism and motivating new changes. For a global analysis, it is necessary to take into consideration the desires and the needs of the victims 39 which, as we said, were crucial for determination of issues of domestic violence. There are at least three reasons 40 for why women victims of violence would want to continue living with the abuser: -fear of not being able to provide for the needs of the children;
-depression and passivity due to the ongoing experience of violence;
-fear of suffering further damage and risking death if they leave the violent partner.
In some cases, emotional bonds with the aggressor are also relevant. The inclusion of women in patriarchal culture requires recognizing that the man should be the provider and exercise authority, and from this stems a certain duty of submission of women. Of course, this patriarchal view does not justify, in our days, physical violence, and this explains the intense legislative activity in recent years in the field of domestic violence.
None of these factors is taken into account by the criminal intervention. Although we analyze such desires as a result of the patriarchal culture, which makes victims accept the ideologies of their attackers, we cannot ignore that the request made by the woman who is victim is very simple: in general she wants her partner to stop being violent and she does not want him to be punished, knowing that punishment is unlikely to change his behavior.
Feminist studies consider domestic violence as a means systematically employed to control women through intimidation and punishment, even if, within common sense, the prevailing idea is that domestic violence is a phenomenon of isolated deviation that can be attributed to the "pathologies" of man or couple. 41 Educational processes, without entirely dispensing with penalties, develop strategies that move away from the sequence orderdisobedience-penalty. This allows changing cultural patterns of conduct through processes of reflection, awareness and self-knowledge, which do not necessarily sanction them for any mistakes. Education does not offer immediate answers, but it is the only path capable of producing satisfactory and long-lasting solutions.
